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Mrs. Mary Sutherland, Relict of Alexander Sutherland of 
 Kinminity, Purſuer, CY 


To THE 
PETITION of Sir Job» Gordon of Embo, Defender. 


H E Defender did in the Year 1729 take a Tack from George Mur- 
ray of Pulroſſie of the Lands of Langwell, and has poſſeſſed the 
ſame ever ſince, but has paid no Rent ſince the Year 1733, which 
obliged the Purſuer, who is decerned Executor Creditor to her de- 
— Husband, who had Right to the Lands in manner to be after 


mentioned, to inſiſt in a Proceſs againſt the Defender, for the Rents 
of Crop 1734 and ſubſequent Crops down to 1741, when her Husband died, not 
being able otherwiſe ro recover Payment of any Part thercof. der 


The Summons was executed againſt the Defender upon the 5th of July 1744; 
and by Miſtake the Rent is libelled at 130 J. Scors, by Reaſon the Purſuer had no 
Accels to her Husband's Repoſitories in which the Tack was lodged, and could ob- 
rain no Information thereanent from the Defender: However, the Cauſe was not 
called before the Lord Ordinary till the 31ſt of auuary 1745, the Defender had 
full time to produce his Copy of the Tack and rectify the Miſtake, but he did/nor 
chuſe to procced in this Manner, but rather to protract the Proceſs as much as poſ- 
ſible, and with that View allowed a Decreet in Abſence to go againſt him at the firſt 
Calling. | 

The Defender gave in a Repreſentation, in which, after pleading ſome trivial Ob- 
jections to the Summons, and the Purſuer's Title, which wereafterwards paſt from, 
he further inſiſted, That he had a preferable Right to the Rents in Queſtion, in 
reſpect the Title produced for the Purſuer was an Adjudication, led by Alexander 
Gordon of Gairty againſt George Murray of Pulroſſie, and a Diſpoſition thereof 
by Gairty to her Husband, to whom ſhe is decerned Executor; whereas Gairty. 
before! the Date of that Diſpoſition, had granted an heritable Bond and Infeftment 
to Robert Gordon, from whom the Defender had adjudged, and thereby was pre- 
ferable to the Rents now purſued for. And laſtly, That he was not ſafe to pay, 
in reſpect ſundry Arreſtmenrs had been laid on in his Hands. 

But it having been anſwered for the Purſuer, That the Defender had neither pro- 
duced the heritable Bond, he alledged to have been granted by Gairty to Reb 


| ert 
Gordon, upon which he founded his Preference, nor any Voucher whatever of the 


Arreſtments he pretended to have been uſed in his Hands; the Lord Ordinary 
refuſed the Deſire of the Repreſentation. | 


A ſecond Repreſentation was given in, With which the Defender thought fit to 
produce his Side of the Tack, whereby the Rent appeared to be no more than 108 J. 
Scots, and he allo produced the heritable Bond granted by Gairty to Robert Gor- 
den from whom he had adjudged, which he inſiſted was preferable to the Title pro- 
duced by the Purſuer. | 

In Anſwer to this, the Purſuer agreed, That the Libel ſhould be reſtricted to 
108 1/Scots, which appeared to be * Rent by the Tack, and to evince her Prefe- 
rence to this new Title produced for the Defender, ſhe produced a Diſpoſition from 
her Husband Kiuiminity ro George Gordon of Buckie, with Buckzie's Iufeftment 


taken 
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taken upon the Precept of the Perſon laſt infeft, which behoved to be preferable to 
Robert Gordon's Infeftment taken upon Gairty's Precept. who was himſelf never 
infett, as the Petitioner now admits, at leaſt with reſpect to the Rents ſubſequent to 
the Date of the Infeftment. | 

Upon adviſing this Repreſentation and Anſwers, the Lord Ordinary on the 16th 
of. July 1745 pronounced the following Interlocutor. Having conſidered the ſe- 
cond Repreſentation given in for the Defender Sir John Gordon, with the a- 
bove Anſwers thereto, and Writs founded on hinc inde by either Party, Finds 
the Defender liable to the Purſuer for 108 l. Scots Money, as the Tack-duty of 
the Lands libelled for Crop and Tear 1734, with Annualrent thereof from 
Martinmas that Tear, and for the like Sum af 108 |. Money foreſaid, for each 
other Tear libelled, with Annualrent from the . ag pc Terms of Payment : 
And decerns, and finds Expences due, of which allows the Purſuer to give in 
an Accompt. 

At this Time, in a Proceſs depending at the Inſtance of Mr. Walter Roſs Mi- 
niſter at Tongue againſt James Sutherland, the Purſuer's Son, an Interlocutor had 
been given by your Lordſhips againſt which the Purſuer was to reclaim on Behalf of 
her Son; and as there was Occaſion to found upon Brckze's Diſpoſition and Infeft- 
ment in the Reclaiming Petition, her Docr was obliged to borrow it out of this 
Procels, in order to lay it before her Son's Lawyer, in that Proceſs againſt Mr. Mal- 
ter Roſs, who, by the by, is Lawyer for Sir 7h Gordon in this Proceſs, and 
his Clerk was then Sir Fohn's Doer, to whom the Lady's Doer intimated, That 
theſe Writs which had been produced in this Proceſs were borrowed up for drawing 
the Petition againſt Mr. Walter Roſs; and that, if he ſhould think fir to reclaim for 
Sir John againſt the Lord Minto's Interlocutor, he would remember that theſe 
Writs, which were referred to by the Purſuer in her Anſwers, were in his own 
Hands. | 

Yet a third Repreſentation was Sven in, in Name of the Defender, complain- 
ing heavily, That the Titles referred to in the Purſuer's Anſwers to the former Re- 
preſentation, viz. Buckie's Diſpoſition and Infeſtment, were not produced, though 
at this time they were in his Doers Hands, as already ſet forth; and at the ſame 
inſiſting upon the Point of Law, which -he now gives up as untenable, viz. That 
the firſt perſonal Right is preferable to the ſecond, though compleated by the firſt 
Infefrment, and further producing certain Vouchers of Payment and Compenſation, 
which had never been formerly mentioned in the Cauſe. 

Upon adviſing this Repreſentation with Anſwers, the Lord Ordinary on the 15th 
of July laſt gave Judgment upon the Vouchers of Payment and Compenſation, which 
had been produced with this 7hird Repreſentation, ſuſtaining ſome and repelli 
others: In all which the Detender]has jnow acquieſced, except as to one Bill of *. 
7 c. 9 d. and with reſpect to the other Points, his Lordſhip refuſed the Repreſen- 
tation. 

The Defender ſtill gave in a fourth Repreſentation, inſiſting, 1920, That al- 
though Brckze's Infeftment ſhould be found preferable to Nobert Gordon's Infeft- 
ment, yer-gr9ad the Rents which fell due before Ocfober 1737, the Date of Buc- 
kie's Infeftment, Robert Gordon was preferable, and the Purſuer in his Right. 
240, That no Back bond was produced from Buckze to inſtruct him a Truſtee for 
" Kinminity. 3to, That the Bill of 5 J 7s. 9 d. ought to be ſuſtained. And Laſtiy, 
Inſiſting to be free of Expences. 

In order to obviate this new Objection founded upon Buckze's Right, which the 
Defender had no Reaſon to move, and as little any Intereſt, the Purſuer got Buckze's 
Back-bond from Kinminity's late Doer, and produced the ſame at the Bar, bur 
could not give it in to the Procels, by Realon the Doer, who lent it, inſiſted. to 
keep it till Clearance of his Accompt. Bur the Purſuer's Procurator having acknow- 
ledged for Brckie, that the Diſpoſition by Kinminity to him was in Truſt, and of. 
fered to procure Bxckze's Conſent to the Decreet before Extract, the Lord Ordi- 
nary being farisfied after hearing Parties, that there was nothing in the other Points 
of the Repreſentation, adhered to his former Interlocutor. 

The Defender has now given your Lordſhips the Trouble of a Reclaiming Petiti- 
on, pray ing to find, 140, That the Diſpoſition to Robert Gordon, though not 
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«+ -compleated by Infeftment, gave a preferable Right to the Tack-duties in Queſtion, 
for the Crops 1734 and 1737 inclufive; and therefore to aſloilzic him as to the 
*© Tack-duty of thele Years. 2do, To find no Expences due. And, 3tio. To re- 
«« pel the Objection the Lord Ordinary had ſuſtained againſt the above Bill of 


« F J. 7 4. 9 4.” | 

The fi Point will be extremely clear when the Fact is underſtood. lu the 
Year 1721 George Murray of Pulroſſie granted an heritable Bond of 20,000 Merks 
to the Petitioner Sir 70h Gordon, upon which he was infett in February 1722 ; 
and in Zune thercafter diſponed the fame to Alexander Gordon younger of Gairty. 
who did in the Year 1729 deduce an Adjudication againſt the Eſtate of Pulraſſic, 

for this and other Debts. | a 
ln March 1735. Gairty diſponed this heritable Bond and Adjudication to Kin- 
minity, the Purtucr's Husband, and he again conveyed both to Buckre in Truſt as 
above, in virtue of which Conveyances, Buckze was infett upon Sir John Gordon's 
Precepr, upon the z5th of October 1737. 

The Right founded on by Sir John, is an heritable Bond granted to Robert Gor- 
don his Brother by Gazrty, in the Year 1731, and Infeftment taken upon Gairty's 
Precept. who was himſelf never infeft, ro which Sir John has Right by Adjudica- 
tion deduced againſt Robert Gordon's Heirs in the Year 1744. 

The Petitioner now admits, That Buckze's Infeftment, raken upon the Petition- 
er's own Precept, who was the Perſon laſt iufeft. muſt in Law be preferable to Ro- 
bert Gordon's perſonal Right, and Infeftment taken upon Gartze's Precept, who 
was never infeft; but then he ſays, That the Preference can only take place for 
the Rents which fell due ſubſequent to the Date of the Infettment in October 
173); that as to the antecedent Rents, Nobert Gordon's Diſpoſition, tho only 
** perſonal, yet being prior to Kiuminity's, falls to be preferred.” , 

Bur, with great Submiſſion, this is exceeding new Doctrine. The Property of 
the Lands, it is agreed, muſt be tranſmitted by Infefttment, and that the fi Infeft- 
ment prefers, and of conſequence the Rents, one ſhould rhink, muſt go along with 
the Subject itſelf; but upon what Ground a Perſon. who muſt be found to have Right 
to the Property of the Lands, whether irredeemable or redeemable, as in the preſent 
Caſe, ſhould be obliged to yield a Preference for any Part of the Rents, to one who 
had only a perſonal incompleted Right, which cannot compete for the Property of 
the Lands, would be incumbent on the Petitioner to explain. 

To reduce the Calc to the ſimpleſt Terms, and avoid the Perplexity of fo many 
diflerent Names, ſuppoſe a Proprietor inteft diſpones his Lands firſt to one, and then 
to another. and the ſecond Diſponee is firſt infeſt, and thereby carries the Property, 
Was it ever heard of, that the Rents of the Lands falling due before the Infeſtment 
were to go one 1 and the Property another? The Purſuer believes ſuch Plea 
has hardly been inſiſted in, far leſs hearkened to by your Lordſhips. 

Had the Competition for the Rents occurred before Infeftment was taken, ir muſt 
no doubt have been determined without Regard to the Infeftment ; though ncither 
in that Caſe can the Purſuer agree, that the firſt Diſpoſition would have been prefer- 
red: The Diſpoſitions would have been conſidered as Aſſignations to the Mails and 
Duties, and the Diſponee, who had done the firſt Diligence to complete his Right 
to the Mails and Duties, by Intimation, Proceſs, &c. would have been preferred. 
But Whatever the Rule of Preference in that Caſe would have been, when neither 
Right was complete, ſo as to carry the Property of the Lands, no Argument can 
thence be drawn to the Cale of a Competition, that comes in after the Property is 
fully veſted in one of the Parties, whereby the incomplete perſonal Right in the o- 
ther Party evaniſhes, as if it had never been granted. 

The Authorities referred to by the Petitioner do nowiſe tend to make out his 
Point. Lord Srair {peaks of the Caſe where Rents are claimed in conſequence of 
Aſſignations to Mails and Duties, while there is no Infeftment in Competition; and 
in the two Deciſions referred to from Durie, the Compriſers are preferred to the 
Rents only from the Dare of the Saſines, which were taken immediately after the 
Compriſings ; becauſe a Compriſing is not a proper Diligence to affect Rents that 
have fallen due before it is deduced; bur in Caſes where theſe Rents may be carried 
by fuch Diligence, for Inſtance, in Adjudications contra hæreditatem jacentem, 

the 


the Adjudger will be preferred to an anterior Aſſignation to Mails and Duties, even 
guoad the antecedent Rents, as your Lordihips have found 12th January 1734, the 
Earls of Loudon and Glaſgow. contra Lord Koſs, obſerved in the late Dictionary. 
Vol. I. p. 181. And there is as little Reaſon to diſpute, that a Diſpoſition clothed 
with the firſt Infefrment, which denudes the Diſponer of the Property of the Lands, 
muſt carry the whole Rents diſponed preferably to another Diſponee, who, though 
rior in Date, never either took the proper Method to complete his Right, nor in- 
Fiſted in a Competition for the Rents while the other Diſpoſition was equally incom- 
lete. | 
4 The next Point complained of is, That Expences ſhould have been found due: 
But it is hoped your Lordſhips will be fully ſatisfied of the Juſtice of this Part of the 
Interlocutor, after conſidering the Steps of the Proceſs which have been exactly a- 
bove ſet forth. The Defender, after keeping the Rents of the Lands in his Hands 
for 10 Years,  protracts a Proceſs brought for Recovery of them for two or three 
Years longer, when, if he had acted the Part which every Suitor ought before your 
Lordſhips, it might have been ended at two Callings ; but his Views, it ſeems, were 
diflerent; and therefore at the firſt Calling, though above half a Year after he had 
got a Copy of the libelled Summons, he thinks fir to make no Compearance; and 
when the Rules of the Court oblige him to apply to the Lord Ordinary, he pleads 
no other Objections but ſuch as he knew upon Anſwers behoved to be over-rulcd : 
So it was plain this Application could have no other Eflect but to put the Purſuer 
to the Expence of anſwering it. og | 
In his /eropd' Application he thinks fir to produce his competing Right, which 
obliges the Purſuer to produce further Writs, and the Preference is given againſt him 
upon Grounds, which he is now forced to admit are juſt with Reſpect to the Rents, 
at leaſt after Infeſtment; but he thought it then too carly to produce his Vouchers 
of Payment or Compenſation : Theſe might be a Handle to ſpin out the Procels for 
lome time longer. e 51 
Vour Lord(hi s have obſerved, that he takes another Handle, ſtill leſs juſtifiable, 
for offering a third Repreſentation, by conteſting the Production of Writs, which 
had been formerly produced in this Proceſs, and were then actually in his own Do- 
er's Hands in another Proceſs. It is unneceſſary to enter into any Altercation con- 
cerning Communings, or Words which paſt betwixt the Doers, as to which Memo- 
ries may fail upon either Side; but that the Fact was truly as above ſtated, is vouch- 
cd by Writs in Procels. The Lord Ordinary's Interlocutor, which is written at the 
Foot of the Purſuer's Anſwers, bears, That he had conſidered the Writs founded on 
hinc made by either Party, and the Writs in queſtion were the Ground of his prefer- 
ring the Purſuer to the Rents now claimed. Upon the Back of the Anſwers a Re- 
ceipt was granted by the Purſuers for Buck's 8 Yo and Infeftment, the Writs 
in queſtion, which he inſtantly gave to the Defender's Lawyer and Agent to found 
upon in the other Proceſs betwixt Mr. alten Roſs and the Purſuer's Son; and ac- 
cordingly-in two or three Days after, a Petition is given in to your Lordſhips in that 
Proccis, founding on theſe Writs: So it is clear, that when the Defender is com- 
plaining to the Ordinary, that the Purſuer had not produced the Writs: the founded 
on, they were then in his Doer's own Hands; and if he could be ſuppoſed to have 
forgot the Notice given him, he had no more ado but to look to the Back of the An- 
ſwers, upon which the Interlocutor he reclaimed againſt was wrote, and he would 
have ſcen the Purſuer's Doer's Reccipt, which mentioned that the Writs were bor- 
rowed up, to be given to the Defender's own Lawyer and Docr, and conſequently 
that they were then in their Hands. — | 
And the forth Reprelentation was, with Submiſſion, equally unneceſſary, un- 
lets it was to trouble the Lord Ordinary with repeating the fame Arguments upon 
Points formerly oyer-ruled: For as to what is faid, That Buckze's Backbond to Kin- 
214nity was not produced, it was plainly 74s tertii to the Petitioner. The Purſuer 
had given out with her Proceſs a ſufficient Title to the Rents ſhe claimed from the 
Petitioner, vis. Gazrtie's Adjudication of the Lands, and his Diſpoſition to Kin- 
2Minity her Husband. This was a ſufficient Title produced at the very Commence- 
ment of the Proceſs; but the Defender having thought fir, in order to ſtave off Pay- 
ment of his Rents, to ſet up a competing Title, this obliged the Purſuer to produce 
| | fur- 
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further, and ſhe did forthwith produce Buckze's Diſpoſition and Inicitment, by 
which the Defender's Claim of Preference was effectually defeared. Atter this he 
had no further Concern whether Buckie was in the Right or A mminity, it was all 
one to him; he ought to have paid his Rents, and had no Ground to object, unlets 
he could have ſaid, that he derived Right from Bzcke, or ſuggeſted any Ground of 
Preference in his own Favours. | 

| After ſo many Seſſions have been worn out in fo groundlels a Litigation, to delay 
Payment of Rents ſo long rcſting, and no leis than five different Interlocutors obtain- 
ed, when the Cauſe might have been ended at once, it the Defender had had a Mind, 
it is ſubmitted, whether he has any Reaſon to complain, that he is made liable to 
reimburſe the Purſuer of the Expences the has by ſuch Management been obliged to 
lay our. 

The laſt Point is with Reſpect to a Bill of 5 J. 7 f. 9 d. Sterling, dated rcth 
December 1726, payable againſt hit ſunday then next, it Intereſt from the 
Date hereof. 

The Petitioner ſays, © That your 28 have formerly ſuſtained ſuch Bills;“ 
and it is true; but it is equally true, That in later Caſes, where that Matter has been 
more accurately conſidered, your Lordſhips have found them void, and the Kcaſon 
is obvious: A Bill is intended for a Documenr, to tranſmit a Sum of Money from 
Hand to Hand, in the fame Manner as a Bag of Money; they arc not intended to 
be 'ying Securities, or Foundations of Compts and Reckonings, either by Cloggs 
adjected in favours of the Debitor, or extrinſick Stipulations in favours of the Cre- 
ditor. If Securities bearing Annualrent are 3 in the Form of Bills, hereby 
they become feoda pecuniæ, they will deviate as truly from the original Intent, as 
if they ſhall be made to contain Deſtinations of Heirs, heritable Securities, or other 
Bargains of whatever Nature; and if the proper Form is once departed from, there 
will be no Stop until by Degrees they ſuperſede the Uſe of all or moſt other Wri- 
tings, which would be of very dangerous Conſequence. It is of the Nature of a Bill 
to fall /ub pure mariti & relictæ; but if the Bill in queſtion is a valid one, it can- 
not fall under either, but muſt be conſidered as an heritable Right with Reſpect to 
both, and were it not for the Act 1661, even as an heritable Right with Reſpect to 
Heirs. It is ſubmitted to your Lordſhips, how far this is conſiſtent with the Nature 
of a Bill: And when ever it contains any Thing incongruous or inconſiſtent, it is no 
Bill, and conſequently no probative Writing. It cannot be ſupported in Part and 
annulled in Part. So your Lordſhips found long ago in the Cale of a Penalty, that 
ſuch Objection made the Bill abſolutely void; and of late Years you have found the 
lame with 1 to Annualrent, 1 in February 1741, betwixt Mac- 
neil of Ugdale and Campbell of Glen ſaddel, where a Bill was voided which bore 
Annualrent for about a Fortnight before its Date; and in another Caſe decided the 
ſame Year betwixt John Paterſon and James and Thomas Finlays, a Bill was 
found void becauſe it bore Annualrent from the Date, which is preciſely the Caſe of 
the Bill in queſtion; and it is believed the like Deciſion has been given in other Ca- 
ſes, which probably will be remembred by the Lords. 


In reſpect whereof, &c. 
JAMES FERGUSON. 
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